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OAL hereby returns this file your agency submitted for our review (OAL File No. 2014-0509-01 S 
regarding Relief from Liability). 

Enclosures If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary of State. 
The effective date of an approved regulation is specified on the Form 400 (see item B.S). Beginning 

January 1,2013, unless an exemption applies, Government Code section 11343.4 states the effective 
date of an approved regulation is determined by the date the regulation is filed with the Secretary of 
State (see the date the Form 400 was stamped "ENDORSED FILED" by the Secretary of State) as 
follows: 

(l) January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive. 
(2) April 1 if the regulation or order of repeal is filed on December 1 to February 29, inclusive. 
(3) July 1 if the regulation or order of repeal is filed on March I to May 31, inclusive. 
(4) October 1 if the regulation or order of repeal is filed on June 1 to August 31, inclusive. 

If an exemption applies concerning the effective date of the regulation approved in this file, then it will 
be specified on the Form 400. The Notice of Approval that OAL sends to the state agency will contain 
the effective date of the regulation. The history note that will appear at the end of the regulation section 
in the California Code of Regulations will also include the regulation's effective date. Additionally, the 
effective date of the regulation will be noted on ~AL's Web site once OAL posts the Internet Web site 
link to the full text of the regulation that is received from the state agency. (Gov. Code, secs. 11343 
and 11344.) 

Please note this new requirement: Unless an exemption applies, Government Code section 11343 
now reqUIres: 

1. 	 Section 11343(c)(1): Within 15 days ofOAL filing a state agency's regulation with the Secretary 
of State, the state agency is required to post the regulation on its Internet Web site in an easily 
marked and identifiable location. The state agency shall keep the regulation posted on its Internet 
Web site for at least six months from the date the regulation is filed with the Secretary of State. 

2, Section 11343(c)(2): Within five (5) days of posting its regulation on its Internet Web site, the 
state agency shall send to OAL the Internet Web site link of each regulation that the agency posts on 
its Internet Web site pursuant to section 11343(c)(l). 



OAL has established an email address for state agencies to send the Internet Web site link to for each 
regulation the agency posts. Please send the Internet Web site link for each regulation posted to OAL at 
postedregslink(uloal.ca.gov. 

NOTE ABOUT EXEMPTIONS. Posting and linking requirements do not apply to emergency 
regulations; regulations adopted by FPPC or Conflict of Interest regulations approved by FPPC; and 
regulations not subject to OALI AP A review. However, an exempt agency may choose to comply with 
these requirements, and OAL will post the information accordingly. 

DO NOT DISCARD OR DESTROY THIS FILE 
Due to its legal significance, you are required by law to preserve this rulemaking record. Government 
Code section 11347.3(d) requires that this record be available to the public and to the courts for possible 
later review. Government Code section 11347 .3( e) further provides that" ... no item contained in the 
file shall be removed, altered, or destroyed or otherwise disposed of." See also the State Records 
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual (SAM) 
section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records Center, 
you may transmit it to the State Archives with instructions that the Secretary of State shall not remove, 
alter, or destroy or otherwise dispose of any item contained in the file. See Government Code section 
11347.3(f). 
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B. SUBMISSION OF REGULATIONS (Complete when submitting regulations) 
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2. SPECIFY CALIFORNIA CODE OF REGULATIONS TlTLE(S) AND SECTION(S) linciuding title 26, iltoxies related) 
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18 
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REPEAL 
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11349.4) 

o Emergency (Gov. Code, 
§ 11346.1 (b)) 

o Certificate of Compliance: The agency officer named 
below certifies that this agency complied with the 
provisions of Gov. Code §§11346.2-11347.3 either 
before the emergency regulation was adopted or 
Within the time period required by statute. 

o Resubmittal of disapproved or withdrawn 
emergency filing (Gov. Code, § 11346.1) 

O Emergency Readopt (Gov. o Changes Without Regulatory 
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~ 100 Changes Without Effective0 
Regulatory Effect other (Specify) 

6. 	CHECK IF THESE REGULATIONS REQUIRE NOTICE TO, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY 

Department of Finance (Form STD. 399) (SAM §6660) D Fair Political Practices Commission D State Fire Marshal 

D 	Other (Specify) 

7. CONTACT PERSON 	 TELEPHONE NUMBER FAX NUMBER (Optional) E-MAIL ADDRESS (Optional) 

Rick Bennion 	 (916) 445-2130 I (916) 324-3984 I rbennion@boe.ca.gov 

8. 	 I certify that the attached copy of the regulation(s) is a true and correct copy 
of the regulation(s) identified on this form, that the information specified on this form 
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Final Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 4902 


4902. Relief from Liability. 

(a) GeneraL A person may be relieved from the liability for the payment of tax, defined in 
section 4901(a)(7), imposed pursuant to applicable tax laws, detined in section 4901(a)(1), 
including any penalties and interest added to the tax, when that liability resulted from the failure 
to make a timely return or a payment and such failure was found by the board to be due to 
reasonable reliance on: 

(I) Written advice given by the board under the conditions set forth in subdivision (b) below; 
or 

(2) Written advice in the form of an annotation or legal ruling of counsel under the conditions 
set forth in subdi vision (d) below; or 

(3) Written advice given by the board in a prior audit orthat person under the conditions set 
forth in subdivision (c) below. As used in this regulation, the term "prior audit" means any 
audit conducted prior to the current examination where the issue in question was examined. 

Written advice from the board may only be relied upon by the person to whom it was originally 
issued or a legal or statutory successor to that person. Written advice trom the board which was 
received during a prior audit of the person under the conditions set torth in subdivision (c) 
below, may be relied upon by the person audited or a person with shared accounting and 
common ownership with the audited person or by a legal or statutory successor to those 
personsthat person. 

The term "written advice" includes advice that was incorrect at the time it was issued as well as 
advice that was correct at the time it was issued, but, subsequent to issuance, was invalidated by 
a change in statutory or constitutional law, by a change in board regulations, or by a final 
decision of a court of competent jurisdiction. Prior written advice may not be relied upon 
subsequent to: (I) the effective date of a change in statutory or constitutional law and board 
regulations or the date of a final decision of a court of competent jurisdiction regardless that the 
board did not provide notice of such action; or (2) the person receiving a subsequent writing 
notifying the person that the advice was not valid at the time it was issued or was subsequently 
rendered invalid. As generally used in this regulation, the term "written advice" includes both 
written advice provided in a written communication under subdivision (b) below and written 
advice provided in a prior audit of the person under subdivision (c) below. 

(b) Advice Provided in a Written Communication. Advice from the board provided to the person 
in a written communication must have been in response to a specific written inquiry from the 
person seeking relief from liability, or from his or her representative. To be considered a specific 
written inquiry for purposes of this regulation, representatives must identify the specific person 
for whom the advice is requested. Such inquiry must have set forth and fully described the facts 
and circumstances ofthe activity or transactions for which the advice was requested. 



(c) Written Advice Provided in a Prior Audit. Presentation of the person's books and records for 
examination by an auditor shall be deemed to be a written request tor the audit report by the 
audited person and any person with shared accounting and common ownership with the audited 
person. If a prior audit report of the person requesting relief contains written evidence which 
demonstrates that the issue in question was examined, either in a sample or census (actual) 
review, such evidence will be considered "written advice from the board" for purposes of this 
regulation. A census (actual) review, as opposed to a sample review, involves examination of 
100% of the person's transactions pertaining to the issue in question. For written advice 
contained in a prior audit of the person to apply to the person's activity or transaction in 
question, the facts and conditions relating to the activity or transaction must not have changed 
from those which occurred during the period of operation in the prior audit. Audit comments, 
schedules, and other writings prepared by the board that become part of the audit work papers 
which ret1ect that the activity or transaction in question was properly reported and no amount 
was due are sutlicient for a finding for relief from liability, unless it can be shown that the person 
seeking relief knew such advice was erroneous. 

For the purposes of this section a person is considered to have shared accounting and common 
ownership if the person: 

(l) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater ownership or has a 
common majority shareholder with the audited person, and 

(3) Shares centralized accounting functions with the audited person. The audited person 
routinely follows the same business practices that are followed by each entity involved. 
Evidence that may indicate sharing of centralized accounting functions includes, but is not 
limited to, the tollowing: 

(A) QuantifIable control of the accounting practices of each business by the common 
ownership or management that dictates oftlce policies tor accounting and tax return 
preparation. 

(8) Shared accounting stafIor an outside fIrm who maintains books and records and 
prepares returns tor tax and fee programs administered under the Revenue and Taxation 
Code sections referenced under this regulation. 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods tor which relief is sought. 
A subsequent written notiti.cation stating that the advice was not valid at the time it was issued or 
was subsequently rendered invalid to any party with shared accounting and common ownership, 
including the audited party, serves as notiti.cation to all parties with shared accounting and 
common ownership, including the audited party, that the prior written advice may not be relied 
upon as ofthc notifi.cation date. 
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(d) Annotations and Legal Rulings of Counsel. Advice from the board provided to the person in 
the form of an annotation or legal ruling of counsel shall constitute written advice only if: 

(I) The underlying legal ruling of counsel involving the fact pattern at issue is addressed to 
the person or to his or her representative under the conditions set forth in subdivision (b) 
above. 

(2) The annotation or legal ruling of counsel is provided to the person or his or her 
representative by the board within the body of a written communication and involves the 
same fact pattern as that presented in the subject annotation or legal ruling of counsel. 

(e) Trade or [ndustry Associations. A trade or industry association requesting advice on behalf of 
its member(s) must identify and include the specific member name(s) for whom the advice is 
requested for relieftrom liability under this regulation. 

Note: Authority cited: Sections 8251,9251,30451,32451,40171,41128,43501,45851,46601, 
50152 and 6060 I, Revenue and Taxation Code. Reference: Sections 7657.1, 8879, 30284, 
32257,40104,41098,43159,45157,46158,50112.5,55045 and 60210, Revenue and Taxation 
Code. 
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